
The prevention principle and concurrent delay 
 
 

We reported earlier this year on the case of North Midland Building Ltd –V- Cyden Homes 
regarding the primacy of the parties’ contract in determining an extension of time. The Court of 
Appeal has dismissed the appeal on this case, holding that Cyden Homes Limited (CHL) was 
entitled to deduct liquidated damages for a period of delay for which it was at least equally 
responsible. 

 
Parties can contract out of the effects of the prevention principle 

 
If a contract stipulates that where there is a concurrent delay, the contractor will not be entitled to 
an extension of time for a period of delay which was as much his responsibility as that of the 
employer - that is an allocation of risk that the parties were entitled to agree. 

 
The dispute arose from a single clause in the parties’ amended JCT Design and Build Contract 
2005 dealing with extensions of time. That clause (2.25.1.3(b)) provided that EOT could be 
granted for a delay caused by a relevant event, but not if the relevant event was concurrent with 
another delay for which the contractor, North Midlands Building (MLB), was responsible. 

 
In this case, it was accepted that there were delays on both sides relating to matters including 
lighting, asphalt roofing and weather. NMB applied to CHL for an extension of time, and CHL 
responded by saying that whilst a fair and reasonable extension of time would be 198 days, only 
9 would be granted (in respect of the weather) because the other delay events had been 
consumed by culpable delays that were attributable to NMB. CHL proceeded to deduct a 
substantial sum in respect of liquidated damages. 
 
First instance decision 
At first instance, Fraser J concluded that clause 2.25.1.3(b) was “crystal clear” as to the intentions 
of the parties in situations of concurrent delay and that the prevention principle could not be used 
to avoid those express clear intentions. He noted that within the relevant events entitling NMB to 
an extension of time, one of those events was prevention by the employer (“any impediment, 
prevention or default, whether by act or omission by the Employer…”). Therefore the parties had 
expressly decided what would happen in the event of “prevention” by CHL, namely an extension 
of time preventing time from becoming “at large”. 
 
NMB appealed with the permission of Jackson LJ, who expressed a view that it was "bizarre" that 
the contractor might be liable to pay liquidated damages for failing to complete by a date which 
the employer made it impossible to achieve. The case came before the Court of Appeal on 12 
July 2018 
 
Court of Appeal judgment 
Coulson LJ’s judgment (with which the Master of the Rolls and the Senior President of Tribunals 
agreed) endorsed Fraser J’s reasoning at first instance, stating that: 
“…clause 2.25.1.3(b) is unambiguous. It plainly seeks to allocate the risk of concurrent delay to 
the appellant. As Fraser J said, the clause is ‘crystal clear’.”  
 
The court found that the parties had agreed an express provision which allocated the risk and 
responsibility to the contractor in the case of prevention by concurrent delay. This was said to be 
an allocation of risk which the parties were entitled to agree, and the sort of agreement which was 
expressly envisaged in Peak v McKinney (1970) 1 BLR 111. The test appears to be that the parties 
have negotiated and agreed an express term allocating acts of prevention on the contractor. An 
implied agreement to that effect may not be sufficient. 

 


